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Where results matter 

 

 

THE NATIONAL MINIMUM WAGE BILL 

____________________________________________________________________________ 

 

The national minimum wage will come into effect on 1 May 2018. In November 2017, the National 

Minimum Wage Bill, 2017 (“the Bill”) was published for information and comment and introduced 

in the National Assembly for the first phase of discussion concerning its content. Before the 

National Minimum Wage Act comes into effect, it must be approved by parliament and signed into 

law by the President. It follows that it is certain that the national minimum wage will be coming 

into effect and when, although the content of the Bill may be subject to change. The publication 

of the Bill follows extensive consultation between stakeholders, which took place in NEDLAC from 

2015, and their subsequent agreement on the content of the Bill. This consultation concerned the 

introduction of a national minimum wage in South Africa and the exploration of ways of reducing 

pay differentials while maximising job creation efforts. Prominent stakeholders in the consultation 

included organised business and organised labour, in the form of the union federations COSATU, 

NACTU and FEDUSA. In addition, an Advisory Panel was established by the Deputy President, 

with the support of a Committee of Principals at NEDLAC, whose mandate included 

recommending a meaningful level for the first national minimum wage and interrogating the 

research that had taken place previously. 

 

The Bill provides for a national minimum wage and establishes the National Minimum Wage 

Commission. Provision is made for the annual review and adjustment of the national minimum 

wage. It, further, provides for exemptions from paying the national minimum wage, on application 

by employers and employers’ organisations. Certain workers, including domestic workers and 

farm workers, will be subject to a lesser minimum wage, for a limited period of time. Also arising 

out of the aforementioned negotiations in NEDLAC is the amendment of the Basic Conditions of 

Employment Act, 1997 (“BCEA”) and the Labour Relations Act, 1995 (“LRA”), in order to align 

these two acts and the Bill with one another. A national minimum wage is one of the legislature’s 

measures to reduce the high levels of inequality, unemployment and poverty present in our labour 

market and promotes and respects the right to dignity and to fair labour practices. Whilst 
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conceding that the national minimum wage rate is “not enough”, the Department of Labour 

(“DOL”) has said that it is “a start to improving the living conditions of workers”.  

 

 

Problems with the current system which the Bill attempts to address 

 

The Socio-Economic Impact Assessment System (“SEIAS”) conducted by the DOL regarding the 

Bill indicates that the exclusion of vulnerable workers from minimum wage regulation is an issue 

which has been primarily caused by the sector-based approach to minimum wages. This has led 

to a situation where not all workers are covered. Collective bargaining, too, has not been 

sufficiently comprehensive in its coverage to protect vulnerable workers.   

 

The stakeholders in NEDLAC identified the fragmented and complex system of minimum wage 

regulation through sectoral determinations as being a problem. They, further, identified the 

inclusion of a number of minimum wages for different categories of workers as a contributing 

factor to the broad problem. The situation is worsened by the low levels of compliance with 

minimum wages, which is caused by employers’ lack of knowledge, willingness and inability to 

pay the prescribed minimum wages.  

 

Important provisions of the Bill 

 

1. The purpose of the National Minimum Wage Act, as set out in section 2 of the Bill, is to 

advance economic development and social justice by improving wages and protecting the 

lowest paid workers in our labour market, to promote collective bargaining, to support 

economic policy and to protect the value of the national minimum wage.  

 

2. The Bill defines “worker”, as an employee as defined in section 1 of the BCEA. However, the 

DOL has made it clear that a mistake was made regarding the wording of this definition and 

that it intends to amend it to reflect the definition of “worker” that was agreed on at NEDLAC. 

“Worker” will, therefore, be defined as “any person who works for another and who receives, 

or is entitled to receive, any payment for that work whether in money or in kind”. The DOL has 

stated that “the definition has been deliberately worded in this way in order to cover all forms 

of employment and to avoid disputes over whether or not the worker is an employee and to 

prevent the contractual circumvention of the national minimum wage through disguised 

employment”. The implication of this is that the national minimum wage will be applicable to 

individuals who fall outside of the definition of “employee” in the LRA, such as independent 



©Maserumule Corporate Employment Law    3 

 

contractors, and that there will not be necessary for an individual to prove his or her status as 

an employee in order for the National Minimum Wage Act to be applicable to the individual.  

 

3. The National Minimum Wage Act will introduce a national minimum wage of R20 per hour for 

ordinary hours of work, as permitted in terms of section 9 of the BCEA. This amount is set out 

in Schedule 1 to the Bill, which will be subject to annual review and, potentially, adjustment 

by the Minister of Labour.  

 

4. In terms of section 4 of the Bill, every worker will be entitled to payment of a wage no less 

than the national minimum wage. The only exceptions are domestic workers, for whom the 

minimum wage is R15 per hour, farm workers, who are required to be paid at least R18 per 

hour, workers employed on an expanded public works programme, for whom the minimum 

wage is R11 per hour, workers who have concluded a learnership agreement and those to 

whom an exemption applies. As things stand, these sector-specific exceptions to the 

operation of the national minimum wage will be effective for a year, whereafter they may be 

adjusted on review.  

 

5. There has been an indication that the NEDLAC stakeholders agreed that the agriculture and 

domestic worker sectors would be brought in line with the national minimum wage within two 

years of its introduction.  

 

6. The Bill provides that where a worker is paid on a basis other than the number of hours 

worked, he or she may not be paid less than the minimum wage for his or her ordinary hours 

of work.  

 

7. Payment of the national minimum wage cannot be waived by any party and it takes 

precedence over any contrary provision in a contract, collective agreement or law.  

 

8. Section 4(5) of the Bill provides that “the national minimum wage must constitute a term of the 

worker’s contract except to the extent that the contract, collective agreement or law provides 

a wage that is more favourable to the worker.” Whilst section 4(5) does not make it clear 

whether the national minimum wage automatically becomes a term in every contract of 

employment where applicable, paragraph 3.4.3 of the Memorandum on the Objects of the Bill 

states that “the national minimum wage constitutes a term of the worker’s contract except to 

the extent that the contract provides for a more favourable wage.” The use of the word 
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“constitutes” seems to indicate that the national minimum wage automatically becomes a term 

of the employment contract of every worker to whom the national minimum wage applies, 

except where the worker is remunerated more favourably. This is similar to the manner in 

which a basic condition of employment in terms of the BCEA “constitutes a term of any 

employment contract”, except where the employee is treated more favourably or the condition 

of employment in question is not applicable to the employee.  

 

9. In terms of section 4(6) of the Bill, where an employer unilaterally alters wages, hours of work 

or other conditions of employment in connection with the implementation of the national 

minimum wage, the employer’s conduct will constitute an unfair labour practice. This provision 

ensures that there will not be a proliferation of industrial action as a result of employers’ 

conduct in implementing the provisions of the National Minimum Wage Act, where this is done 

unilaterally, as this will not constitute unilateral changes of terms and conditions of 

employment in terms of the LRA, but will instead constitute unfair labour practices.  

 

10. In terms of section 5 of the Bill, the calculation of a wage does not include allowances paid for 

transport, tools, food or accommodation, payments in kind, including for board and lodging, 

tips, bonuses and gifts. Provision is made for the exclusion of further categories of payment 

by regulation. Sections 32 and 33 of the BCEA, which concern the payment of remuneration 

and information about remuneration, will be applicable to the payment of the national minimum 

wage.  

 

11. The primary functions of the Commission established in terms of section 8 of the Bill, which 

will include representatives from organised labour, business and communities, will be to 

review the national minimum wage and make recommendations to the Minister on its 

adjustment. The Commission will be required to set medium term targets. Adjustments will be 

reflected in the Schedules to the National Minimum Wage Act and will take effect on 1 May 

annually. The secondary functions of the Commission will include investigating and reporting 

to the Minister on the impact of the national minimum wage on the economy, collective 

bargaining and the reduction in income differentials. Included in the factors that the 

Commission will be required to consider in conducting reviews and making recommendations 

is the effect that the national minimum wage and adjustments to it will have on all types of 

employers and their ability to conduct business.  
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12. In terms of section 15 of the Bill, employers and registered employers’ organisations will be 

able to apply for exemption from paying the national minimum wage. Exemptions which are 

granted will be required to specify the wage that the employer is required to pay workers and 

may contain any other relevant condition. The period of exemptions granted may not be longer 

than one year. Section 16 of the Bill empowers the Minister to make regulations relating to the 

form and manner of exemptions and other relevant matters. According to Unathi Rambulana, 

the Deputy Director of the Employment Standards Sub-Directorate of the DOL, such 

regulations will be drafted and published in 2018. Rambulana cautioned that the key to 

exemptions would be “disclosure”. This implies that it is necessary for employers to be 

forthcoming regarding their inability to comply with the national minimum wage and that 

employers should conduct themselves in a proactive manner in applying for exemptions and 

conducting related planning. It is important to note that section 16 of the Bill mentions that 

included in the regulations will be an obligation on employers to consult with workers and 

unions regarding exemption applications.  

 

 

Amendments to the BCEA in so far as they relate to the Bill 

 

Amongst the primary proposed amendments to the BCEA is the repealing of the sections that 

relate to the making of sectoral determinations and those that concern the Employment 

Conditions Commission. In addition, the introduction of a minimum “daily wage payment” forms 

part of the proposed amendments to the BCEA. Existing sectoral determinations will remain in 

force, except to the extent that they prescribe wages below the national minimum wage. The 

Basic Conditions of Employment Amendment Bill, further, provides that where a sectoral 

determination prescribes wages that are higher than the national minimum wage, the wages in 

that sectoral determination and the remuneration and associated benefits based on those wages 

must be increased proportionally to adjustments to the national minimum wage. This will take 

place for a period of three years from the commencement of the National Minimum Wage Act. 

 

Amendments are proposed to provisions concerning monitoring and enforcement by the labour 

inspectorate, in order to provide for enforcement of compliance with the national minimum wage 

and unemployment insurance. Measures include compelling non-compliant employers to pay 

workers the greater of twice the amount that is owed for non-payment of the national minimum 

wage and twice the worker’s monthly wage. It was stressed that the penalties are intended to 

serve as a deterrent to non-compliant employers. The jurisdiction of the CCMA is extended to 

include enforcement procedures regarding the national minimum wage and hearing claims for 
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underpayment in terms of the BCEA, the National Minimum Wage Act, unemployment insurance 

legislation and claims arising from contracts or collective agreements. We will have an in depth 

discussion on the proposed amendments to the BCEA in a future article.   

 

 

Effect of the national minimum wage on employers 

 

Workers and unions will benefit from the national minimum wage for obvious reasons, being 

increased earnings for workers and the improved standard of living which should progressively 

flow from the increase in wages. However, the effects of its introduction on employers are difficult 

to predict and are likely to vary from sector to sector and employer to employer. There is concern 

that the introduction of the national minimum wage may cause significant loss of employment. 

However, the aforementioned SEAIS conducted by the DOL indicates that “research on the 

impact of minimum wages in sectoral determinations in South Africa has found that adjustments 

have not had significantly negative disemployment effects, with the exception of the agriculture 

sector”, which is positive for the labour market.  

 

Employers and employers’ organisations would benefit from the projected increase in demand 

which the introduction of the national minimum wage is intended to bring about. Benefits may 

accrue to employers of all sizes from the productivity gains that are associated with increased 

earnings and household expenditure. However, through compliance with the national minimum 

wage, many employers are likely to experience an increase in their payroll costs, and many will 

incur the additional costs of having to retrench workers.  
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